INTRODUCTION
Specifically for the offence of rape, the Criminal Code 1 applicable in the southern region of Nigeria raises a presumption that a male child under the age of twelve years (minor) is incapable of having carnal knowledge.
2 This is without qualification to the state of maturity of the child. Conversely, the Penal Code, 3 which applies in the northern region while making similar provisions, renders a child above seven years but below twelve years culpable for rape if it is proven that he has "attained sufficient maturity of understanding to judge the nature and consequence of such act". 4 The two codes thus, provide divergent approaches to the culpability of minors for the offence of rape in Nigeria. It appears that the real issue behind the culpability or otherwise of minors for the offence of rape is the age at which a person is to be criminally responsible for the purpose of punishment rather than the ability to commit the crime. 5 This issue is much more relevant in the case of culpability for rape or unlawful carnal knowledge of a female by a male minor. What is the jurisprudence of the culpability or otherwise of male minors for rape in the two statutes? Is the physical development of the minor a factor in determining culpability? These are some of the knotty issues raised regarding the application of the provisions of the two statutes on the offence of rape by minors.
Even though in the contemplation of the Criminal Code, a male person below the age of twelve may be doli incapax (legally incapable of committing the offence of rape), it is submitted that such a person may be convicted of the offence of indecent assault and aiding and abetting rape or defilement. 6 The punishment for these offences is far less than the punishment on conviction for unlawful carnal knowledge or rape. This paper makes a case for the amendment of the Criminal Code to punish male minors (persons above the age of seven but below twelve years) for unlawful canal knowledge if they have attained sufficient maturity of understanding to appreciate the nature of the act. It is argued that the law must qualify the culpability of persons in this age category based on the cognitive mental ability of the minors on a case-to-case basis as it is provided in the Penal Code applicable in the northern region of Nigeria, rather than outright foreclosure of the possibility of culpability. The paper also raises the issue of whether a minor below the age of twelve years is physically capable of committing rape or unlawful carnal knowledge of a female in view of the physiological and anatomical development of persons of that age. 
A. The Criminal Code
The Criminal Code exculpates a child from punishment for an act that constitutes unlawful carnal knowledge or rape in these words: "A male person under the age of twelve years is presumed to be incapable of having carnal knowledge".
8 This is a presumption of law and not of fact, so that a male child may in fact be capable both physically and mentally of having carnal knowledge and may in fact, have had carnal knowledge, yet the law presumes that he is incapable of having carnal knowledge for the purpose of administrating punishment. In Nigeria, the court has not pronounced on this presumption of law, as to whether it is rebuttable or not. However, a similar presumption under the Common law and other jurisdictions has been held to be irrebuttable. 
B. The Penal Code
Under the Penal Code, a male child below the age of twelve years is totally excused from committing any offence at all, which includes the offence of rape if his mental capacity has not developed enough to 8 Neither this section nor the interpretation section in the Penal Code defines the word 'offence'. However, Section 28 of the Penal Code provides that the word 'offence' "includes an offence under any law for the time being in force". This means that a child is exculpated from committing any offence stipulated not only in the Penal Code, but also in any other law applicable in the northern region of Nigeria, which includes the offence of rape. In fact, one can resort to the Criminal Code to decipher the meaning of an offence. Section 2 of the Criminal Code provides that:
an act or omission which renders the person doing the act or making the omission liable to punishment under this Code, or under any Order in Council, Ordinance, or Law, or Statute, is called an offence.
Section 282 of the Penal Code criminalises the offence of rape and defines it as sexual intercourse with a woman by a man in the following circumstances (a) against her will, (b) without her consent, (c) with her consent, where it was obtained by putting her in fear of death or hurt, (d) with her consent where the man misrepresented himself as her husband, (e) even with her consent where she is below fourteen years of age. The offence of rape is complete on mere penetration of the female genital organ by the man's sexual organ. A juxtaposition of the provisions of the Criminal and Penal Codes relating to the culpability of minors for the offence of rape reveals some interesting similarities and inconsistencies. To start with, both Section 30 of the Criminal Code and Section 50 of the Penal Code are amongst general provisions that input or remove criminal responsibility by operation of the law against an individual for acts or omission committed by them, which constitutes a crime under the statutes. The jurisprudence of the conferment of criminal responsibility on an individual or class of individuals is purely determined by the state of mind of the offender and public policy. 11 The drafters of the law may presume that certain class of persons lack the requisite state of mind to complete the ingredients of an offence (mens rea) and therefore, even if they possess the physical ability to cause the action or omission that constitutes the crime, they are legally excused from punishment.
Secondly, both statutes provide that a child of above seven years but below twelve is not criminally liable.
12 While the Criminal Code delimits this blanket provision to hold such a child responsible if "it is proved that at the time of doing the act or making the omission he had capacity to know that he ought not to do the act or make the omission", however, it makes an exception in the case of rape. 13 Thus, a male minor offender below twelve years may notwithstanding the provisions of Section 30 of the Criminal Code, be held criminally liable for any offence other than unlawful carnal knowledge (rape).
14 Section 50(b) of the Penal Code on the other hand, is completely averse to the above provision of the Criminal Code because it does not make any exception in the case of rape. A child of above seven years but below twelve is only exculpated from liability if it is proven that "he has not attained sufficient maturity of understanding to judge the nature and consequence of that act". The Penal Code thus, impliedly raises a rebuttable presumption that a child of that age bracket possesses sufficient mental ability to commit any crime unless it is proven otherwise. The presumption of doli incapax in respect of acts or omission of minors has a long history under the common law to protect children between the ages of 8 and 14 from the harsh effect of criminal law. 15 However, this common law 17 In fact, even the very notion of exonerating a child from liability for any crime including the offence of rape "if it is proven that he lacks the power to understand the nature and consequence of the act" is criticised as not only out of tune with contemporary circumstances of civilisation and enlightenment, but also discriminatory. 18 Thirdly, the use of the phrase "incapable of having carnal knowledge" by the Criminal Code to exempt a male child of below twelve years from liability for the offence of unlawful carnal knowledge raises the reasonable interpretive presumption that the drafters of the statute considers a child of that age bracket not necessarily mentally incapable, but physically so. This is a more meaningful and purposeful interpretation of section 30 of the Criminal Code given the fact that a child of that age bracket, in the contemplation of the section, could commit any other offence except the offence of unlawful carnal knowledge. If a child who is proven to have the requisite mental capacity could commit the offence of murder or indecent assault, 19 why would the same child not have the mental capacity to commit the offence of unlawful carnal knowledge? The answer could only be that the drafters of the law believe that such a child lacks the physical ability or capacity to commit the offence. This is not necessarily true. It is scientifically proven that a male child of the age of eleven years may sometimes reach puberty, a period when their desire for sex is dramatically heightened. 20 It is therefore necessary to enquire to know if a male minor of less than twelve years has actually reached puberty. However, puberty is not 16 an essential element of crimes involving sexual intercourse, because the attainment of puberty only guarantees the emission of semen and not the ability to achieve an erection, which is required to realise penetration. 21 This was severely criticised by Professor Glanville Williams in the context of the common law presumption that a boy under 14 is physically incapable of having sexual intercourse thus:
See the English case of C (A Minor) v. Director of Public Prosecution
The other person who cannot be convicted of rape is a boy under 14, the reason advanced being that he is irrebuttably presumed not to have reached the age of puberty. This fiction is doubly silly. First, puberty may be attained before 14, and secondly, puberty is not necessary for rape. Rape requires only penetration, not fertilisation, so that it is only an ability to have an erection, not an ability to emit semen that is physically necessary for the crime. The fourth issue relates to the interpretation of the requirement that the child must have "attained sufficient maturity of understanding to judge the nature and consequence" of the act that constitutes the offence. The Criminal Code refers to this requirement simply as that, the child must have "capacity to know that he ought not to do the act or make the omission" that constitutes the offence. How would the court determine that the child has sufficient maturity of understanding to judge the nature and consequence of the act, or the capacity to know that he ought not to do the act or make the omission? The objective test is the most probable yardstick to judge the level of mental capacity of a child to understand the nature of an act, which constitutes an offence. However, as the mental capacity of human beings vary from one person to the other, it would be quite difficult to arrive at a "reasonable child's standard" of the same age and background, to determine the mental capacity of a particular child. Other factors like the genetic composition of the child could interfere with the objective reasonable man or reasonable child's standard in determining culpability. Therefore, in the case of rape, we doubt the utility of the objective test to determine the mental capacity of the child of below twelve years to commit the offence of rape under Section 50(b) of the Penal Code or any other offence under Section 30 of the Criminal Code. Thus, we recommend that the objective test could be supplemented with both the subjective test and medical examination to ascertain the mental capacity of the child.
As we have noted above, it is quite preposterous for the Criminal Code to subject children of above seven years but below twelve to criminal responsibility for every offence committed by them other than the offence of unlawful carnal knowledge or rape. Mentally, it is proven that a child of less than twelve years can develop and exhibit the mental capacity to commit heinous crimes like any other adult. 23 A good example is the case brought before the European Court of Human Rights in T v. United Kingdom and V v. United Kingdom 24 (jointly considered) where T and V were ten years old when they abducted and killed a two-year old boy. At age 11, they were tried in public in an adult court before a judge and jury (although some allowances were made for their age). They were convicted of abduction and murder, and sentenced to an indefinite period of detention. The European court concluded that the attribution to the applicants of criminal responsibility for their acts did not violate Article 3 of the European Human Rights Convention, but that they were denied fair hearing under Article 6 because they were unable to participate effectively in the trial. Again, in New South Wales Australia, in 1999, the court convicted an 11-year old boy of manslaughter for throwing his six-year old companion into a river. 25 In the US state of Michigan, a six-year old girl was shot dead by her six-year old classmate in an elementary school in March 2000. 26 We reason that if perhaps, the drafters of the Criminal Code believed that a male child of less than twelve years is physically incapable of committing the offence of rape, that belief is obsolete in view of the series of cases in different jurisdictions that have shown that children of ten or eleven years are capable of having sexual intercourse. 27 This proves in our opinion that male minors of that age category may indeed, possess the physical capacity to commit rape if circumstances permit. In many jurisdictions, this is known as statutory rape, where a minor of at least two or three years older tends to rape a younger minor. 28 For instance, in a 1999 Cambodian case, a 7-year old girl was ruthlessly gang-raped by a group of boys 11-13 years. The girl named Thany was invited by another girl of her age Dara to play at her house. Thany was reluctant because as it later turned out, Dara's 13-year old brother had raped Thany on at least three prior occasions. On this occasion, Thany's mother unknowingly allowed her to go. After playing at Dara's house for a while, Thany offered to leave, at which time, Dara called to her brother that Thany was getting away. The brother came, caught Thany, covered her mouth and dragged her to some nearby palm trees. He ordered Dara to go and fetch a mat and three kramas (scarves). He then called over two of his friends, aged 11 and 12 who together forced Thany to lie down on the mat. They tied a scarf around her mouth and tied her hands to a piece of wood that they laid across her chest. Then each boy proceeded to rape Thany, two times each. While this was going on, Dara was sitting a short distance away watching and keeping look out.
Thany was traumatised by the ordeal and suffered injuries to her genital area. She was referred for medical and psychiatric treatment by a non-governmental organisation LICADHO, which also intervened to get the police to arrest the boys. On investigation, it was discovered that the three boys had been watching pornography at a local video bar, and it appears they copied actions they had seen on video. Eventually, the three boys were returned back to their families with no punishment. The victim's family however, accepted $2,300 in compensation. 29 Several other cases of male minor rapists are reported in other jurisdictions. In the UK where the presumption no longer applies, two 11-year old boys were convicted before proportion-more than one-third-of those who commit sexual offenses against minors a jury of attempting to rape an eight-year old girl. 30 In Hong Kong, two 13-year old boys were convicted in June 2009 of indecently assaulting a 12-year old girl. It was clear that sexual intercourse had taken place between the first defendant and the victim but the defendant could only be charged with indecent assault, rather than rape, because of the application of the presumption. 31 In addition to the persuasive effect of the above cases to the reconsideration of the legal position in the Criminal Code, it is noteworthy that the consequences of child rape do not disappear simply because the perpetrator is a minor. Rape victims especially, child rape victims, go through series of negative experiences in the short and long run, 32 which include the following: a) Short-term post-traumatic stress disorder and other emotional and psychological disorders, including:
Children under six: feelings of defencelessness, difficulty in sleeping, loss of appetite, loss of acquired developmental skills (i.e., bed-wetting) and disruption in normal development, which have lasting impact and lead to dysfunction and distress well into adulthood. 34 ii)
Children six to 12: difficulty concentrating, feelings of guilt or helplessness, aggressiveness, psycho-somatic complaints like headaches and stomach aches, behavioural problems, including physical aggression, noncompliance, and oppositionality. 35 iii) Children 12 to 18, who have the capacity to understand the effects of sexual abuse on their lives: feelings of severe guilt and pessimism about the future, become rebellious, and are prone to antisocial behaviour. They also suffer from anxiety symptoms, depression and suicide attempts, 36 and their academic performance generally deteriorate. 37 b) Long-term effects include personality changes, lack of trust, pessimism about the future, stunting of moral development, anxiety, hyperactivity, loss of confidence, and distrust of adults. 38 Other serious long term consequences include: i) Over sexualised and abnormal sexual behaviour going into adolescent and adulthood. 39 ii)
History of drug use and abuse. 40 iii) Development of mental health problems, including depression, psychiatric disorders and suicide attempts. 41 iv) Higher risk of development of other general health problems, including eating disorders and obesity, fibromyalgia, severe premenstrual syndrome, chronic headaches, irritable bowel syndrome, reproductive and sexual health complaints, including excessive bleeding, amenorrhea, pain during intercourse and menstrual irregularity. 42 
CONCLUSION
From our discussions above, we recommend the amendment of the Criminal Code to do away with the absolute presumption of incapability of a male minor below the age of twelve years to commit the offence of unlawful carnal knowledge or rape. The position under the Penal Code is
